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OMISSIONS AND INACCURACIES IN APPELLANT’S PRESENTATION

Appellant, in its identification of the parties, and in the fifth paragraph of its
"Facts,”" omits the fact that until 2000, Pat J. Herlan ("Herlan") operated her rea) estate
brokerage business as a sole proprietorship, until 2002 when she and another broker formed
a partnership which operated the same business. During the seven years immediately
preceding the eviction in January of 2007, Herlan and her partner, Murray Dearborn, -
operated as Timberline Resort Realty, a general partnership. (Tr. 73, 92)

In Appellant’s " Facts," the third paragraph speaks of the real estate division
of Timberline Four Seasons Resort Management, Co,, Inc. In fact,. that corporation never
had a real estate division until after the hearing in this case. As explained hereinafier, from
1991 through June, 2007, it would have been unlawful for Timberline Four Seasons
Management Co., Inc. to have operated a real estate brokerage as no owner or officer of the
“corporation was a licensed real estate broker. (Argument, infra.)

In the fourth paragraph of Appellant’s "Facts," it is stated that Herlan was -
employed by Timberline Four Sgasons Resort Management Co,, Inc., under a written
contract from her initial hiring in 1991 until 1996. It is accurate that she was ﬁrst hired in
1991; however, the only two years that there was a written contract were 1995 and 1996.
(Tr. 41, 54)

Appellant, in the penultimate paragraph of the "Facts," states that Herlan

"stole" records from the brokerage business, including the information from the computer



software program. As these were records of the brokeragg:, viz., sales listing agreements,
vacation home rental contracts, future reservation lists, and her trust account, all of which
are required to be kept by her as the broker, it cannot be rationally asserted that she "sto]e"
those records. In fact, it would have been unlawful for her to have delivered any of those
items to Timberline Four Seasons Resort Management Co., Inc., or to Long Run Realty,
Inc., as neither of those entities had. an? individual, owner, officer or otherwise, who was a

licensed real estate broker. (Argument, infra.)

RESPONSE TO APPELLANT’S ALLEGED ERRORS

1. Because Appellee Pat J. Herlan was not an employee of Appellant
Timberline Four Seasons Management Co., Inc., in her capacity as a real estate broker, the
Circuit Court correctly ruled, based upon the facts, that no agency relationship existed.
Furthermore, and because it would have been unlawful for Timberline Four Seasons
Management Co., Inc., to operate a real estate brokerage without the broker being either an
owner or officer of said corporation, the Circuit Court correctly ruled that no agency
relationship couid have legally existed.

2. In making the findings described above, the Circuit Court correctly
interpreted W.Va. C.R. §30-40-12.

3. Telephone number 304-866-4777 was inactive in 1991 when Herlan moved

her real estate business into the Roundhouse which she rented from Timberline Four Seasons



Resort Management Co., Inc., because it had failed to pay the bill. That number was re-
activated in her name only after Herlan used her own social security number and credit card
to secure future payments. All other telephone numbers of Timberline Resort Realty were
acquired later in the normal course of business. Thus, all telephone numbers belong to

Herlan’s brokerage.
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ARGUMENT

PatJ. Herlan (‘Herlan") began working for Timberline Four Seasons Resort,
Management, Co., Inc.("Timberline Four Seasons”), in 1991 without a written contract. She
recetved a salary for hef promdtional work for the resort and for her liaison between the
resort and mdependent developers of resort real estate. (Tr, 56) At the same time, she
” operated a real estate sales and reﬁtal business as a llcensed broker out of the Roundhouse,
a property which she rented from Timberline Four Seasons This working arrangement
continued durmg the two years that a written contract existed between the parties from May
1994 through April of 1996 and thereafter, until January of 2007 when Dr. Frederick
Reichle ("Reichie"), on behalf of Timberline Four Seasons terminated that relationship. His
termination letter, dated January 3, 2007 (Respondent’s Exhibit 4), demanded that Herlan
turn over all of her brokerage business, books and records to another real estate brokerage,‘
wholly owned by Timberline Four Seasons, Because Dr. Reichle lacked authority to make
such a demand, Herlan relocated her brokerage elsewhere.

Inactuality, the real estate brokerage which had been operatin g forthose many
years out of the Roundhouse had changed in 2000 from a sole proprietorship for which
Herlan served as broker, to a general partnership for which she again served as broker and
Murray Dearborn served as associate broker (Tr. 92). The licenses issued to her annually
by the West Virginia Real Estate Commission were issued in the name of Pat J. Herlan, dba

Timberline Resort Realty (Tr. 92). As a general partnership, Timberline Resort Realty was
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wholly separate and apart from Timberline Four Seasons. Quite simply, because neither
Herlan nor Dearborn were owners or officers of Timberline Four Seasons, they could not
have been brokers for that corporétion; likewise, Timberline Four Seasons, not having a
licensed real estate broker as an owner or officer, could not have been engaged in the
business of a real estate brokerage.

Appellant assets in its argument that * [ajt' trial there was no dispute that Ms.
Herlan was paid for her services as a real estate broker." Nothing could be further from the
truth.. Herlan asserted time and again, both through Cross-examination of Appellant’s
witnesses and in her own testimony, that she was paid by Timberline Four Seasons for her
[Vai'romo?tional work, and not for any service as a broker. (Tr. 22, 54-57, 66) That distinction,
which is the crux of this case, has been lost upon Appellant. Herlan’s business as a real
estate broker was operated separately from Timberline Four Seasons Resort Management
Co., Inc., and it would have been unlawful for it to have been operated otherwise,

The income which Herlan received from Timberline Four Seasons was, as
reflected on the W-2 forms, income which was attributed to her personally. It was not paid
to the partnership, i.e., the brokerage. Her partner in Timberline Resort Realty, Murray
Dearborn, did not receive a W-2 as none of that money was income to him. (Tr. 58) It was,
as stated above, money paid to Herlan for her services as a promoter and liaison for the

resort, not for any work performed by the brokerage.



There are other indications that Timberline Four Seasons did not OW1, manage
or control Herlan or Timberline Resort Realty. Timberline Four Seasons did not provide
Herlan or Timberline Resort Realty with exclusive listing rights for any of its real estate
development projects. Timberline Four Seasons did not fund the real estate business,
(Tr.93) Inorderto fairly compete with all other real estate brokerage firms in Canaan Valley
for sales on the resort properties, Timberline Resort Realty has always paid for its own
advertising, as much as $250,000 per vyear. (Tr. 57, 93) Timberline Resort Realty was
merely a tenant of Timberline Four Seasons and enjoyed a symbiotic relationship with it.
Dr. Reichle got greedy, however, and in 2007 tried to take over the brokerage business.

Ignoring the clear fact that Timberline Resort Realty was not owned by him,
Dr. Reichle demanded that a]] of'the sales listing agreements signed by individuals with the
brokerage for the sale of their propérties, and all rental contracts si gned by homeowners for
the rental of their vacation homes, be turned over by Herlan to his newly formed ‘company,
Long Run Realty, Inc. Dr. Reichle had no right to those contracts.to which neither he nor
his corporation were a party. Also, as Long Run Realty, Inc., had no"brokef during the six
months from the time of Dr. Rei.chle’s demand in January of 2007 through the date of the
hearing in this matter, it was not Hcensed to conduct a real estate business and could not
have accepted the listing agreements or renta] contracts even if there had been some

obligation for them to be transferred. (Tr. 22)



Timberline Resort Realty vacated the Roundhouse as requested, by June 30,
2007, leaving all furnishings and computers. From those computers, however, Herlan had
removed the Property Plus software which contained alt of the brokerage’s proprietary
information, primarily relating to the management of the vacation home rental business.
(Tr. 68-70) It was this software which tracked each unit’s availability, reservations, deposits
and final payments, as well as the split of the receipts to pay hotel/motel tax, cleaning staff,
commissions, and the balance to the homeowner. Not only would historical information be
contained therein, but many future reservations for the up-coming year. Deposits had been
received into a trustr aceount. Homeowners and vacationers who had entered into contracts
through Timberline Resort Realty would expect those contracts to be honored, and only a
licensed real estate broker is permitted by law to engage in a business of renting properties
whiclf it docs not own. In place of the data-filled Property Plus software which she
removed, Herlan left, ata cost to her, 0f $19,750.00, a new Property Plus software program,
for the next brokerage which would occupy the Roundhouse. (Tr. 96)

Timberline Four Seasons, believing that Timberline Resort Realty should have
left all of its sales listing agreements, vacation home rental contracts, financial records anci
future reservations, as wéll as its telephone lines and numbers, for a successor entity, sought
injunctive relief;

Even if there were a factual basis to Appellant’s claims that Herlan was in the

employ of Timberline Four Seasons and, thus, its agent in the brokerage business, this theory



must also fail as a matter of law. Ag Dr. Reichle, the owner of Timberline Four Seasong and

his General Manager, Tom Blanzy,

Timberl

Timberl

ine Four Seasons. (Tr. 18,44,45and 6 1} Therefore, pursuant to West Virginia law,

ine Four Seasons could not have conducted the business of a rea] estate brokerage.

Until 2002, West Virginia Code, §47-12-1 mandated that

it shall be unlawful for any person, partnership, association or
corporation to engage in or carry on, directly or indirectly, or to
advertise or hold himself, itself or themselves out as engaging
in or carrying on the business or act in the capacity of a rea]
estate broker or a rea] estate salesman within this State, without
first obtaining a license as a real estate broker or real estate
salesman as provided for in this article.

Also, West Virginia Code, § 47-12-4 provided that,

In 2002, the West Virginia Legislature recodified the foregoing into West Virginia Code,

No broker’s license shall be issued to a partnership, association
or corporation unless each member or officer thereof who will
actively engage in the real estate business be licensed as a rea]
estate salesman or associate broker, when and after saj d broker
shall have been granted a broker’s license.

§30-40-12, which provides in subsections (b) and (¢) as follows:

(b) No broker’s license shall be issued in the name
of a corporation, association or partnership except through one
of its members or officers,

(c) No broker’s license shall be issued in the name
of a corporation, association or partnership unless each member
or officer, who will engage in the rea estate business, obtains
a license as a real estate salesperson or associate broker.

insisted, Herlan was never an owner or officer of



Itis clear that a real estate broker cannot perform brokerage services fora corporation unless
that broker is .either an owner or an officer of the corporation. Even though 16 years ago,
Herlan advised both the principal owner and the general manager of Timberline Four
Seasons, that she could not provide brokerage services as an employee of their corporation
~ unless she was an owner or officer, they rejected any thought of the same, (Tr. 72) For that
reason, she operated her brokerage business outside the aegis of Timberline Four Seasons,
first as a sole prdprietorship and, later, as a partnership. Now, even though it would have
been illegal for her to have done so, Timberline Four Séésons asserts fhat Herlan was a non-
owner, non-officer employee aéting as a ,br,okér for the corporation. Appellant couldn’t be
more wrong,

For many years, the Timberline resort has struggled financially, often
searching for the funds necessary to open the winter ski operations. Knowing that her real
estate sales and rental business depended upon the continued operations of the resort, Herlan
loaned money to Dr. Reichle on several occasions in furtherance of the aforementioned
symbiotic relationship. (Tr. 59, 65) Nevertheless, ﬂ1ese financial squeezes hurt Timberline's
teputation in the community, and were but one reason that Herlan was paid for being a
promoter and advocate locally for the resort.

When Herlan commenced the brokerage business at the Roup dhouse, she found
that the telephone was no longer in service, the phone bill having not been paid. (Tr. 62} In

order to re-institute service, she had to provide her social security number for the account

10



and secure payment of the account with her credit card. (Tr. 88) Thus, telephone number
304-866-4777 was placed in her name, and was, in the spring of 2007, in the name of
Timberline Resort Realty. Over the years, several other telephone and facsimile nurﬁbers
have been obtained, all in the name of Herlan or the brokerage.

Inasmuch as most real estate sales listings agreements and vacation home
rental listing agreements are valid for one year or less, it would appear that today, more than
a year after this dispute arose, none of the contracts which were in existence at that time
would still be valid. Thus, this appeal may now involve nothing more than which entity is

entitled to telephone number 304-866-4777.

CON.CLUSION

Appellant’s claims, based entirely upon an agency theory, must fail. While
Herlan had personally been an employee of Timberline Four Seasons as a pai.d promoter for
the resort until January of 2007, neither Herlan nor the brokerﬁge partnership of Timberline
Resort Realty had been an agent of Timberline Four Seasons since at least 1996. If the W-2
wages which Herlan received from Timberline Four Seasons had been for her real estate
brokerage services, that income would have been partnership income and Murray Dearborn
would also have received W-2 wages; he did not. (Tr. 58) The brokerage rented office space
from Timbertine Four Seasons. (Tr. 35) The brokerage did not have exclusive listings on resort

properties. Commissions earned by the brokers were their sole source of income (Tr. 58), with

1



sufficient funds being provided to Timberline Four Seasons so that it could perform its
function as a payroll service. Timberline Resort Realty paid for its own advertising,
approximately $250,000 anaually. (Tr. 93) It received no funding from Timberline Four
Seasons. (Tr. 93) Timberline Resort Realty was owned by partners, Pat J. Herlan and
Murray Dearborn. Timberline Resort Realty was not owned or controlled by Timberline
Four Seasons, and, thus, Pat J. Herlan was not an agent of Timberline Four Seasons in her
capacity as a real estate broker.

The ruling of the Circuit Court of Tucker County should be affirmed.

Respectfully submitted this the /< ™ day of August, 2008,

PAT J. HERLAN, individually,
TIMBERLINE REALTY, INC., and
TIMBERLINERESORTREALTY,INC.,

Respondents/Appellees

By counsel
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STEPHEN G.JORY
W.Va. State Bar No. 1937
McNeer,Highland, McMunn and Varmer, L.C.
P.O. Box 1909
Elkins, WV 26241
{304) 636-3553
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